
AC TRANSIT DISTRICT GM Memo No. 10-176 

Board of Directors 

Meeting Date: July 28, 2010 

Committees: 

Operations Committee □ Planning Committee □ 
External Affairs Committee □ Finance and Audit Committee ^ 
Board of Directors □ Financing Corporation □ 

SUBJECT: Disadvantaged Business Enterprise (DBE) Overall Annual Goal for FY 2010-13 

RECOMMENDED ACTION: 

□ Information Only D Briefing Item [X] Recommended Motion 

Approve an Overall Disadvantaged Business Enterprise (DBE) Goal of Eight Percent 

(8%) for FY 2010-13 

Budget/Fiscal Impact: 

N/A 

Background/Discussion: 

The Disadvantaged Business Enterprise (DBE) overall goal setting methodology is a 

requirement set forth in the United States Department of Transportation (USDOT) DBE 

regulations, 49 CFR Part 26.45. The DBE regulations require the USDOT recipients to 

set an overall goal for DBE participation in their federally assisted projects. The overall 

DBE goal represents the percentage of DBE firms who are ready, willing, and able to 

participate in FTA-assisted contracts the District anticipates awarding during the FY 

2010-13. Effective March 5, 2010, the Federal Transit Administration has modified the 

schedule so that the overall goal must be prepared every three years instead of 

annually as previously required. Staff is proposing that the Board approve an average 

overall goal of eight percent (8%) for FY 2010-13. 

Prior Relevant Board Actions/Policies: 

A review of the District's experience awarding contracts to DBEs has been made. The 

level of DBE participation in the last five years was lower than the proposed FY 2010-

2013 overall goals. For fiscal year 2008-2009, the overall race-neutral goal was 4.00% 

and less than 1% was achieved. For the first half of the current fiscal year, the District 

achieved a 5.1% DBE spend, which exceeded the overall goal, however there is no 

evidence to suggest that this positive trend will continue. Table 1 below presents the 

utilization levels for the two periods: 
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Table 1: Goal Achievement Based on Past Performance 

FISCAL 

YEAR 

FTA FUNDS 

RECEIVED 

ANNUAL 

GOAL 

PERCENTAGE 

DBE PERCENTAGE 

PAYMENTS ACHIEVEMENT 

'Report Period for six months only (October 2009 to March 2010). 

All Race-Neutral DBE Program 

The District has maintained an all race-neutral DBE program since the 2005 decision by 

the federal Ninth Circuit Court of Appeals in Western States Paving Co., Inc. v. 

Washington State Department of Transportation.1 Pursuant to Western State, recipients 
in the Ninth Circuit, such as AC Transit, cannot consider the use of race-conscious 

overall goals, regardless of the facts, unless a finding of disparity has been made for 

the ethnic and gender groups proposed to be included in the DBE race-conscious goal. 

In response to Western States the USDOT issued a Guidance Memorandum entitled 

Western States Guidance for Public Transportation Providers2 (Guidance 
Memorandum). The Guidance Memorandum recommended a disparity study as the 

appropriate method for USDOT recipients in the Ninth Circuit to formulate narrowly 

tailored overall goals. This DBE Overall Goal and Goal Setting Methodology Report is 

guided by the DBE regulations 49 CFR Part 26.45, the decisions of the United States 

federal court, and the Guidance Memorandum. 

Board Action to Authorize a DBE Disparity Study 

In an effort to substantially increase the District's DBE participation, the Board of 

Directors authorized the performance of a DBE Disparity Study at their July 8, 2009 

Board meeting. However, this study has yet to take place. In the event a disparity 

study is completed and a determination of statistically significant disparity is found for 

any ethnic or gender group, the use of race-neutral means of meeting the average 

overall goal of 8% over three years would be reassessed. In the absence of a disparity 

study, the adjusted base line figure of relative availability of DBEs will be the goal, and it 

will be met using race-neutral means. 

1 Western Slates Paving Co. v. United States & Washington State Department of Transportation, 407 F. 3d 983 (9a Cir. 2005) 

2 Federal Transit Administration, "Western States Guidance for Public Transportation Providers", 23 March 

2006.http://www.fta.dol.gov/civilrights/dbe/civil rights 5769.html 
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Overview of Goal Setting Methodology 

The two-step goal-setting process required by the regulations and Western States has 

been used to determine the overall goal for FY 2010-2013. The two steps for setting 

an overall goal are: 

• Establish a base figure for the relative availability of DBEs 

• Determine the base figure adjustment 

The base figure is intended to be a measurement of the current ready, willing, and able 

certified DBEs and potentially certifiable as a percentage of all businesses ready, 

willing, and able to perform the recipient's USDOT-funded contracts.3 The regulations 
present five options for establishing a base figure for relative availability of DBEs. The 

five options as set forth in the regulations are listed in Table 2 below. 

Table 2: Optional Methods to Determine Baseline Figure 

METHOD ADVANTAGES CHALLENGES 

The methodology proposed for the District is a variant of the DBE Directories and 

Census Data method. The slight modification was necessary in order to comport with 

the requirements of Tips for Goal-Setting, which requires the enumeration of DBEs to 

include both certified DBEs and potential DBEs. This alternative method replaces the 

Census as a source for counting potential DBEs and Caucasian males, with local 

directories that allow for sorting by ethnicity, gender, industry, and willingness to 

perform the work. 

The federally assisted projects AC Transit anticipates awarding in the next three fiscal 

years (Federal) were identified along with the estimated cost of each project. The 

compilation of the estimated project costs for the three-year projection included a 

description of the anticipated contracting opportunities. Using North American Industry 

Classification System (NAICS) codes, the District classified project activities according 

' Tips/or Goal-Setting in the Disadvantaged Business Enterprise (DBE) Program. U.S. Department of Transportation. 
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to the type of businesses that would be needed to perform the anticipated FTA-funded 

projects. 

The relevant market area for seeking available businesses was determined by the 

business location of the District's prime contractors. For this analysis, the contracts 

awarded in 2009 were used. A cluster analysis was prepared by business location per 

vendor. All procurement with non-profits and other government agencies were excluded 

from the analysis. The analysis showed that 52.97 percent of the California businesses 

utilized in 2009 were domiciled in Alameda and Contra Costa counties. Table 2 

presents the findings of the cluster analysis. 

Table 3: Vendors Utilized in 2009 by Location 

Using appropriate NAICS codes in the California Unified Certification Program (CUCP) 

was the source used to identify the certified DBEs. The District's Vendor Registration 

system, the attendees from the AC Transit's 2009 business outreach meeting and the 

availability database compiled for the 2009 BART Availability and Disparity Study were 

used as sources to identify potential DBEs as well as Caucasian male-owned 

businesses willing to do government contracts. These sources were queried for 

businesses located in the two county market areas with the relevant NAICS code 

designation. For the databases where the businesses were not classified by NAICS 

codes, research was undertaken to make the appropriate NAICS code classification. 

Using the above data sources, a base figure for relative DBE availability with respect to 

projected District contracts was developed. After weighting this base figure the 

percentage of DBE availability was approximately 17 percent. The percentage was 

then adjusted to reflect the anticipated complexity of District contracts, past DBE 

participation, analysis of the types of contracts anticipated to be awarded during each 

report period, subcontracting opportunities presented by the projected contracts and the 

fact that a race-conscious goal cannot be established. FTA funded contract awards 

anticipated between 2010 and 2013 total approximately $19,436,337 and the District 

supports an eight percent (8%) DBE goal as available for DBE participation during the 

period. The eight percent is the average overall adjusted goal based on goals set for 

each of the three fiscal years as shown in Table 4 below. 
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Table 4: Adjusted DBE Availability By Fiscal Year 

Basis for the Adjusted Goal 

The participation of DBEs on AC Transit's construction contracts awarded using the 

request for bid procurement method has been very low since FY 2006-2007 when race-

neutral goals were mandated by Western States. The majority of the FTA funds 

anticipated to be awarded during FY 2010-2013 are grants for construction projects to 

be awarded as low bid. In addition, many of the anticipated construction projects have 

highly specialized items of work which are expected to affect the number of DBE prime 

contractors with the capacity to bid. The highly specialized construction projects 

advertised without race- conscious subcontractor goals are also projected to have low 

DBE subcontractor participation. In the absence of subcontracting goals and the 

unlikelihood of DBE prime contract awards it is anticipated that there may be little DBE 

participation on the majority of the FY 2010-2013 projects. It will be difficult for the 

District to show significant improvement in this area without a disparity study. 

A disparity study could provide the factual predicate for establishing subcontracting 

goals which would provide a means of obtaining a DBE subcontracting commitment 

from prime contractors to achieve the baseline availability. Given the complexity of the 

anticipated projects and the fact that AC Transit presently has no legal means to set 

DBE race-conscious goals on construction projects the baseline availability figure has 

been adjusted downward. 

The adjusted eight percent (8%) DBE goal, which is twice the FY 2008-2009 DBE goal, 

should be attainable with an aggressive outreach program and modifications to the DBE 

Program. The outreach would target the professional service projects where the award 

is not based on low bid and the informal contracts that do not require advertising. 

When the proposed enhancements to the DBE Programs are fully implemented by the 

District it is anticipated that the level of DBE participation will increase significantly 

enough to support the adjusted eight percent (8 %) DBE goal. 

The following DBE Program enhancements are proposed to be implemented during FY 

2010-2013: 
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• Purchase of materials, supplies and equipment up to $2,500 only requires one 

quote. The quote should be solicited from a DBE. Only when a quote cannot 

be secured from a DBE should an award be made to a non- DBE. 

• Purchase of materials, supplies and equipment over $2,500 and up to 

$100,000 require a minimum of three qualified sources. At least one of the 

sources should be a qualified DBE. 

• Purchase of materials, supplies and equipment over $100,000 require sealed 

bids and award to the lowest responsive, responsible bidder, or best value in 

lieu of low bid. A list of qualified DBEs will be prepared prior to the release of a 

solicitation. The advertisement of the solicitation should explicitly state the District's 

commitment to using DBEs in all procurements, and describe the program, as 

appropriate to the procurements' funding source. If the solicitation is federally 

funded, the DBE program should be described; otherwise, a description of the 

DBE program should be included in the notice and the solicitation. 

• The solicitation should be transmitted electronically by email or fax to each DBE 

listed in the California Unified Certification Program directory and the District's 

Vendor Registration System at least 21 days prior to the bid opening date. A pre-

bid conference should be held for each solicitation with an estimated value greater 

that $250,000. 

Public Participation Process 

In accordance with 49 CFR 26.45(g), AC Transit has provided for public participation in 

establishing the overall DBE goal. The notice will be available for public inspection for 

30 days and comments on the goals will be accepted for 45 days from the date the 

notice is published. The notification process has two objectives: 

• To provide public notice of the proposed overall goal by making the goal 

setting methodology and rationale available for public inspection. 

• To consult with minority, women and general contractor groups, community 

organizations, and other officials that could be expected to have information 

concerning DBE and non-DBE availability, the effects of discrimination on 

opportunities for DBEs, and the District's efforts to establish a level playing 

field for the participation of DBEs. 

The notice has been published in both print and online format. In addition to the media 

publications, the notice has also been posted to the District's website at 

www.actransit.org and distributed to local trade associations and chambers of 

commerce 

Member agencies of the Business Outreach Committee (BOC) conducted a public 

participation session on April 21, 2010, at the Metropolitan Transportation Commission 

office in Oakland, California. The purpose of the public meeting was to inform the public 
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about the upcoming contracting opportunities of the BOC, and to get input regarding the 

DBE programs. 

Prior Relevant Board Actions/Policies; 

Revised DBE Program (Fiscal Policy 326): Approved by the Board of Directors on July 14, 

1999 GM Memo No. 09-175, DBE FY 2009-10 Overall Annual Goal 

Attachments: 

None 

Approved by: Mary V. King, Interim General Manager 

Lewis G. Clinton, Jr., Chief Financial Officer 

Royce T. Johnson, Procurement and Materials 

Prepared by: Lynda McBroom, DBE Liaison Office 

Date Prepared: July 22, 2010 


