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SUBJECT: Receive Update on Status of Proposed IRS Determination Letter and 

Amendments to the AC Transit Employees' Retirement Plan 

RECOMMENDED ACTION: 

Receive the Report 

Briefing Item □ Recommended Motion 

Budgetary/Fiscal Impact: 

The legal analysis is being paid for by the Retirement Board. 

Background/Discussion: 

The Board of Directors may recall at the joint meeting with the Retirement Board it received 

a report regarding the retention by the Retirement Board of the law firm of Ice Miller for the 

purpose of analyzing the AC Transit Employees' Retirement Plan (the Plan) for compliance 

with IRS regulations and the filing of a determination letter for the District's plan. Attached 

for your information is the analysis of proposed amendments that Ice Miller has identified to 

bring the Plan into compliance with IRS regulations and the recommendation to file an 

application for a determination letter and a voluntary correction program application during 

the latest filing period that would occur no later than January 31, 2011. No action is 

required by the Board at this time. This report is provided to keep the board up to date as to 

the status of the analysis being performed by Ice Miller. The information is being provided 

to Marcus Wu and Judy Boyette, of Hanson Bridgett, who are the District's retirement 

counsel for their information and input. We will endeavor to have Terry Mumford available 

by phone at the August 18 Board meeting to answer any questions the Board may have. 

Prior Relevant Board Actions/Policies: 

N/A 

Attachments: 

1. Ice Miller Legal Analysis 
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Via Electronic Delivery 

Mr. Hugo Wildmann Mr. Russell Richeda 

Retirement System Manager Saltzman & Johnson 

AC Transit Employees' Retirement Board 44 Montgomery Street Suite 2110 

1600 Franklin Street Suite 2110 

Oakland, CA 94612 San Francisco, CA 94104 

RE: Summary of Approach to Amendments to AC Transit Employees' Retirement 

Plan 

Dear Hugo and Russ: 

This letter provides a summary of the approach that we are going to be taking with 

respect to Proposed Amendments to the AC Transit Employees' Retirement Plan, as restated 

effective January 1, 200S, and amended thereafter ("Plan"). The Proposed Amendments arc 

being drafted to bring the Plan into compliance with the Internal Revenue Code ("Code") so that 

the Plan can be submitted in Cycle E for approval by the Internal Revenue Service ("IRS"). It is 

my understanding that the Proposed Amendments will be sent out prior to and will be considered 

at the Retirement Board's September 20 meeting. 

I will be prepared to discuss this at the August 4 Board meeting by teleconference. 

I. BACKGROUND 

A. Why is Plan Qualification So Important? 

There are a number of tax benefits applicable to members and beneficiaries of pension 

plans that arc qualified under Code Section 401 (a) and 414(d). 

1. Employer contributions arc not taxable to members as they arc made (or 

even when vested); taxation only occurs when plan distributions arc made. 

2. Earnings and income arc not taxed to the trust or the members (until 

distribution). 

3. Employers and members do not pay employment taxes (even if the 

positions arc Social Security covered) when contributions arc made or 

when benefits are paid. 

One American Square | SuilB 2900 | Indianapolis. IN 46282-0200 | P 317-216-2100 | F 317-236-2219 

INDIANAPOLIS | CHICAGO | DUPAGE COUNTY. ILLINOIS | WASHINGTON DC www icemiller com 

1/2503498.4 



Hugo Wildmann 

Russell Richeda 

July 30,2010 

Page 2 

4. Tax recapture available for qualified plans in tax treaty countries. 

5. Qualified governmental plans also enjoy many additional benefits. 

Furthermore, the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 

("BAPCA") provides greater protection for retirement funds that qualify for favorable federal tax 

treatment. 

B. What is the Value of an IRS Determination Letter? 

As part of its contract with the Retirement Board of the AC Transit Employees' 

Retirement Plan ("Retirement Board"), Ice Miller LLP was asked to advise whether the Plan 

should be submitted for a determination letter. We are recommending that the Plan be submitted 

to the IRS for such a determination letter. 

The receipt of a determination letter from the IRS is the only means by which the Plan 

can confirm its qualified status under the Code as to its form. Once the form of the Plan is 

approved, an employer or administrator, who follows the terms of the Plan, is generally protected 

as to its operation. Furthermore, even if a plan provision is later found to be noncompliant, the 

Plan may rely on the letter against an adverse finding. 

The IRS has adopted S-ycar staggered remedial amendment periods during which a plan 

can making conforming amendments under longer deadlines and receive preferential processing. 

Governmental plans could file in Cycle C (deadline was on January 31, 2009) or in Cycle E. To 

timely file in Cycle E, governmental plans are required to file the determination letter application 

no later than January 31. 2011. 

We have developed a schedule that would allow the Plan to be file'd in Cycle E. 

II. SUMMARY OF PROPOSED AMENDMENTS 

We have reviewed the current Plan language and have found it to be in very "good 

shape." However, to aid in the determination letter review process and to update the Plan for 

recent federal law changes, Proposed Amendments are being prepared. Following we have 

summarized the areas where we are recommending amendments. 

A. Compliance with Code Section 401(a)(l'7) (Compensation Limits) 

Code Section 401(a)(17) imposes a limit on the amount of compensation that can be used 

in calculating contributions and benefits under a qualified plan. The Plan currently applies those 

limits. To provide more operational guidance about the application of the limits, proposed 

language will clarify how the limit applies to the Plan Year, and provide greater detail with 

respect to the "grandfather" provision under Code Section 401(a)(17) for participants who 

entered the Plan prior to July 1, 1996. 
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The proposed amendment will not change benefits under the Plan. 

B. Compliance with Code Section 401(81(9) (Required Distributions) 

The current Plan also requires compliance with Code Section 401(a)(9), so that benefits 

must be commenced at a certain time. Plan language will be revised to track recent IRS 
regulations. 

Compliance with Code Section 401(a)(9) will not have an impact on the value of benefits 

under the Plan. Compliance with Code Section 401(a)(9) may have an impact on the operation 
of the Plan. 

> Under Code Section 401(a)(9) and IRS regulations, a spouse may receive special 

treatment under a qualified plan in terms of benefit options. That special 

treatment is not allowed for other beneficiaries. The compliance amendments will 

preserve the special treatment under Code Section 401(a)(9) for the selection of a 

benefit for a surviving spouse and will provide that a registered domestic partner 

will be treated as all other beneficiaries for purposes of benefit options. Federal 

law does not permit "spouse" to be interpreted to include a same-gender spouse or 

a domestic partner. This amendment will not affect the value of the member's 

benefit. It may restrict the joint/survivor option that a member may select under 

the Plan. 

> Under Code Section 401(a)(9) and IRS regulations, benefits may not be payable 

for a period longer than a member's life or life expectancy or for a period longer 

than the joint life expectancy of a member and beneficiary. This means that in 

very rare cases a member may not be able to pick a period certain benefit under 

the Plan. For example, a 79 year old member could not choose the 20 year period 

certain benefit. 

C. Compliance with Code Section 40l(a)(2) (Exclusive Benefit Rule) 

We will propose adding language that the IRS has requested during determination letter 

reviews with respect to compliance with Code Section 401(a)(2), which concerns the "exclusive 

benefit rule." 

The proposed amendment will not change benefits under the Plan and will clarify the 

protections under the Code for members and their beneficiaries. 

D. Compliance with Code Section 415 (Limitation on Benefit Limitations) 

The current Plan language provides that benefits under the Plan are subject to the limits 

of Code Section 415. We will provide more detailed language that tracks IRS final regulations. 
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This detailed language does not change benefits under the Plan, except as required by Code 

Section 415 and IRS regulations. 

We will update Plan provisions to include recent changes in federal law regarding 

mortality tables, clarify how the benefit limit is adjusted for benefits beginning prior to age 62, 

and clarify how the benefit limit is adjusted for benefits beginning after age 65. 

Proposed language will clarify and broaden the protections that are available for certain 

grandfathercd participants to include all participants prior to January 1, 1990. 

E. Compliance with USERRA. Code Sections 40HaH37) and 414fu) (Military 

Service) 

Proposed language will bring the Plan into documentary compliance with USERRA and 

Code Sections 401(a)(37) and 414(u), as amended by the HEART Act. These provisions provide 

benefit protection to members in the armed services. This language is required under the Code. 

The Plan has been complying with these federal laws. 

F. Miscellaneous Compliance with the Internal Revenue Code 

We will propose adding a new section to the Plan that contains miscellaneous language 

intended to enhance compliance with the Code. The language pertains to vesting, maximum 

distribution periods, prohibited transactions, forfeitures, and domestic relations orders. The IRS 

has specifically requested these items to be included during determination letter reviews. We 

will also add language that permits the Plan to participate in a group trust in which Plan assets 

could be commingled with those of another qualified plan or governmental 457(b) plan for 

investment purposes. 

We will also clearly state in the Plan document that the Plan is a collectively bargained 

plan under Code Section 413. 

These amendments will not reduce benefits under the Plan. 

III. VOLUNTARY CORRECTION PROGRAM 

For plans that arc applying for a determination letter, the Voluntary Correction Program 

("VCP") is available for a fee as a means to ensure that the IRS will not seek penalties for any 

past failures to comply with the requirements of the Code. 

As part of its contract with the Retirement Board, Ice Miller was asked to evaluate 

whether the Plan should also be submitted to the IRS as part of the VCP process. We are 

recommending that the Plan be submitted to VCP primarily for two purposes: (1) to revise the 

grandfathered protection under Code Section 415; and (2) to add USERRA protections for 

members. 
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Our experience with the VCP process in Cycle C for other governmental plans has been 

very favorable. Submitting as part of the VCP process provides additional protection for the 

Plan if at a later time the IRS raises any compliance issues. 

The additional fee for filing in VCP would be $15,000, assuming that the number of 

participants in the Plan is between 1,001 and 5,000. 

Please let us know if you have any questions about this letter or the attached 

amendments. 

Very truly yours, 

ICE MILLER LLP 

iZy^ 

Terry A.M. Mumford 

TAMM 

cc: Albert J. Lee 

CIRCULAR 230 DISCLOSURE 

Except to the extent that this advice concerns the qualification of any qualified plan, to ensure compliance 

with recently-enacted U.S. Treasury Department Regulations, we arc now required to advise you that, 

unless otherwise expressly indicated, any federal tax advice contained in this communication, including 

any attachments, is not intended or written by us to be used, and cannot be used, by anyone for the 

purpose of avoiding federal tax penalties that may be imposed by the federal government or for 

promoting, marketing, or recommending to another party any tax-related matters addressed herein. 
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